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Honorable Orville &, Carpenter

Texas Unemployment Compensation Commission
Brown EHldg.

Austin, Texas

Dear Sir: Gpinion No. 0-2247
Ret May the Commission remove
to itself the determination on
e claim for benefits or review
& deternination already made
befcre an sppeal fram zuch de-
termination has been flled
with sn appeal fribunal and re-
lated guestions,

Your regquest for en cpinion on certein related ques~
tions invélving appeal procedure before the Texas Unemploy Com-
pensation Commission has besn received. Your queastions will be
quoted end discussed in the order of their sppearance in the
request, '

"Question No, 1. May the Commission remove to itself
the def natlon on a elainm for benefits or review a
determination already mads before a&n appssal from such
detormination hacs been filed with an appesl tridunal?
It your answer to this guestion is "Yes,' then is the
eoncu::i:nu of theimpartial member necessary to sush
remov

The lLegislature has endeavared to outlins particularly
the procedure 4o bs followed in the handling of benefit clainms
before the Commission, We quote the pertinent Sections of Arti-
ole 5221-b, Vernon's Revised Civil Statutes:

*360. 4o {(8) Filing: Claims for bemefits shall be
nadé in ascordance with such regulations as the Com-
mlssion may prescribe, . . .

“Sec. 4 {B). Initisl Determimmtion: A represents-
tive designated by the Commission, and hereinafter re-
Terred toc a8 a deputy, shall promptly examine the olaim
and, on the basis of the facta found by him, shall
either determine whether or not sueh claim is valild,
end if velld, the date oa which benefits shall commence,
the benefit emount payable end the maximum duration
thereof, or shall refer sucnh olaim or any question in~
volved therelin to an appesl urdibunal or to the Commis-
sion, whieh shell meke its determinations with respect
thereto in eaccordance wiih the procedure desoribed in
subseoction (o) of this section, exeept that in any case
in whieh the payment or denial of benefits will be de-
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termined by the provisions of seotion 5 (&) of this
Act, the deputy shall promptly transmit his full finding
" of fect with rempect to that subseotion to the Commis-
sion, which, on the besis of the evidence submitted end
such addaitional evidencs anm it may require, shall arfirm,
modify, or set aside such findings of fact end tranamit
to the deputy a decislion upon the 1lssues involved
under the subsection., The deputy stall promptly
notify the elaiment and any other interested perty .of
the decision snd the reasons therefor. Unless the clalmant
or any such interested perty, within ten (10) calencar days
after the delivery of such notificetion, or within twelve
{12) cslender days after such notificaticn wes meiled tb
hie lest known address, files an sppeul from such de-
cision, such decision s'mll be final and benefits shall
be peid or denied in ecoordence therowith, I en appeal
is duly filed, benefits with respect to the peried mrior
to the finel determination of tie Commiusion, shell be
peid only after such determlnation; provided, thet if en
eppeal tribunel &ffirms ¢ decision of a depuly, or the
Commission arfirms o decision of an eppeal tridbunsl,
allowing benefite, such benefits shell be peid regerdless
of any eppeel whieh may thereafter be teken but it
such decision is finmlly reversed, nRo employer's
socount shall be charged with benefits so peaid,

"Seo. & (o), Appeslst Unless suoch appeal is withe
drawn, an appesl tribunel, after affordins the psrtiea
ressonable opportunity for fair heering, shell affirm
or modify the findings of faot and decision of the
deputy. The parties shall be duly notifled of sush.
tribunal ‘s declsion, together with its ressons there~
for, which ahall be deemad to be final decision of the
Commission, unless within ten (10} days efter the dete
of notifioation or mailing of sush deaision, further
appeal 1a initlsted pursusnt to subsection ial of
this section,” ‘

"Ses, 4.{e) The Commission may on its own motion
aftirm, modify, or set sside any decision of an €ppeal
tribunal on the baais of the e¥idenss previocusly sud-
mitted in such cmse, or direot the taking of edditicnal
evidaence, or may permit any of the parties to such de-~
cision to unitliate further appeals bafore it . . . .
The Commission may remove to itself or transfer to
enotaer sppesl tridunal the proceedin:s on any cleim
pending before an appeal tribunal, . .

Thux a careful examination of relevant sections of Article
5221~-b discloses & power within the Commission, found in Seotion
L (e) to affirm, modify or set aside any decision of an sppesl
 tribunal on its own motion. This same sectlion of our law fur-
ther empowers the Commlssion to remove to itself or Lo enother
appes)l tribunsl any olaim pending bafore sn appesl tribunal.

Reference t0 the gourse 6f a oleim from ite filing to
its finel determination, shows the first determination to be
vested by Artiocle 5221-b, Fection 4 (b), in @ representative or
deputy designsted by the Commission; subsequent to determimation
by the deputy the procedure is ocutlined for an &ppeal te an
sppeal tribunal and from that body to the Commission.



Hon. Orville &, Carpenter, page 3

A provision is made in Artiocle 5221-0, Section L(e),
for removal by the Commission on its motion of & olaim hefore an
appeel tribunal, but no auhorization appe&rs in the statuts for
the Commimssion, on its own motion, to remove a olaim for review
prior to an eppeal to the &ppesl tribunal,

It obviously was intended that the applicant for benefits
take the initistive in securing benefits and thet the Commission
would not of its own volitlon award payments indisoriminstely
from 8 fund designed to help the needy unemployed.

We have comsidered the detslled manney edopted by the
Legls sture ln ocutlining the procedure of & cleim, the authority
and the duty of the Commission and its deputies with reference
to ocleims., Thies sppears to be €n apt situation for the appli-
cation of the legal maxim "expressio unius est exclusioc alterius”,.
Vhere the statute enumerates the powers and duties of offiocials
it is tc be gsonstrued &s exsluding =11 those not expressly men-
tioned. This rule was long &#go luld down In Texes in the opin-
ion of Judge Wheeler in Bryan vs. Sundberg, $ Tex. Rep. 418,
Your first question is snswered 1n the negative,

"Question Ho= Zs May a oase pending Lefore an
appeal tr 1 Temoved Lo the Commission by an
action of the Commission tsken in the ebhsence of the
impartial number; or without the concurrence or the

impertiel msmber in such action®" _
Artiols 5221-b, Seotion 8 (e), reads ss rollmx

"(e¢) Quorum: Any two {2) Commissioners shall con~
stitute a quorum, provided, Lowever, thet whenever the
Commicsion hears any case invalving & disputed claim fos
benefits under the provisions of Section 6 of this Act,
the impartisl member of the Commission slLall eet alone
in the ebsence or dilsqualifiocstion of any other member,
and iIn no case shall such s hearing proceed unless t!a
impertial membdber of the Commission is present, Except
as hereinbsfore provided, no vscanoy stall impair the
right of the remaining Comn'.ssioners to exereisa all
of the powers of the Commisaion,™

Ouxr answar to this guestion is furtier compliceted by
oral information, not in the letter of reguest, that a removel
to the Commission is in fauot & review of the cleim, This .
situstion existing &s it does places the procedure striotly
within the prohibition found in Section 8 (e) quoted adbove,

We advert particularly to that portion of Section 8 (e)

which realis ", . . 8nd in no case sszll a hearing proceed unless
the impertiel member of the Commisalon is present,™ , . . The
‘Presence and concurrence of the impartial member is therefore

- mandatory if the removal from an eppeal tribunal 1s tentamount
to a review of the claim,

"g%esti%n No. 3. May the Commiasion ect upon an

application for leave to appeal to the Commission in

the absence of the impsrtisl member?® _
‘The provisions of Artiale 522]-b, Section & (a) L:em-

non's Revised Civil Statutes, demand the presence of the
partial member before a hearing mey proceed., ¥e have said in



our answer %0 your saconﬁ question, thet undes the facta as we
heve them, the removal of an sppesl meens that the members have
studied the record and the removal 1s a review, thus our snswer
to your third question is ne. The basis for our answer 1is the
. sameé as that 1n question two,

*Queation No., 4, In an action by the ctnmisalon
upon &t appiication for leave to sppeal to the Comw
mission, 1is the conourrence of the impartisl menber
necesaary to & decislon?"

.The term "sconcurrence" is defined by Vebzter as: "Aot
of concnrring‘“ "a meeting or coming together"™; "union"; "eon-
:unction"

Tb.m i3 also the interpretetion of concurrence to be
“f{n agroemnt" as found in Words end Phrases, First Series pg.
1390, and Yords end Phrases, Socon.& Series, pg. 856.

Ye are wont to belleve tnat._ the use implied in your Ques-
tion in the "aoting together®", This infermce results from
fallure to find gny requiremsnt or indicetion thet the law con-
tenplates that sll three membesrs musat agree on an appeal. Such
a conclusion would not be in harmony with the idea of & three-man
boerd. '

Adopting the view that concurrence embreges the seting
or presence in the meeting. of the impartial memher, wé believe
our atatutes specifically require the presence of the impartial
membex on any astion, but does not require the efrfirmative vote
of such member.

' gggagun Ro, 5. Where the Commiszion has granted
leave t0 sppeal from a determinetion upon s claim for
benefits and where such appeal is before the Cormission
on the record end no formml hesring -hes been held, is

the ooncurrence of the impartial member necesssry to a
decision on such appeal?

This snswer also embraces previous discussion in this
opinion, We find nothing in the Texas statutes on unemployment
oompensation insurance that suggests that the impartial member
- must approve & benefit claim or appesal before it can be paid,

It appears to us thet the requirements of the law and particularly
Artiole 5221-bH, Seation 8 ( e? are satisfied 1f the impartial
member is present 8t the hearing ar oonsideration of the e¢laim.
The presence or concurrence of the impartial member 18 all theat
i8s réquired, but the stetute is clear gnd unambiguous in 1its
requirement thet such member be present dbefore the hearing may
proceed. The statutes apparently do not intend that a decision
be made in the absence of thes impartial member,

Yours very truly

MHN: iTb ATTORNEY GENERAL OF TEXAS
APPROVED JUNE 19, 1940 By /s/ Morris Hodges
/8/ Gerald C, Manna Horris Hodgen
A PORNKY GENERAL OF TEXAS Assistant

APPROVED OPINION COMMITTEE
BY BWB, Chalrman



